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Opi nion by Grendel, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register

of the mark PATCH BOOSTER (in standard character form for
International C ass 10 goods identified in the application
as:

permanent and tenporary heart assist devices

utilizing intra arterial air pressure to assist

the circulating assist nmachinery and controls

t heref or; percutaneous access devices
consi sting of a disk inplantable beneath the
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skin for use in transmtting fluid, air, or
electricity through the collar and attachnents
therefor; inplanted bl ood punps and attachnents
therefor; and external drive units serving as
punp actuators and controllers and attachnents
t herefor.
The application is based on applicant’s asserted bona fide
intent to use the mark in comerce. Trademark Act Section
1(b), 15 U.S.C. 81051(b).

At issue in this appeal is the Trademark Exam ni ng
Attorney’s final refusal to register the mark on the ground
that it is nmerely descriptive of applicant’s goods.
Trademark Act Section 2(e)(1), 15 U S.C. 81052(e)(1). The
appeal is fully briefed. No oral hearing was requested.
We reverse the refusal to register.

Atermis deened to be nerely descriptive of goods or
services, wthin the neaning of Trademark Act Section
2(e)(1), if it forthwith conveys an i medi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See, e.g., Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987), and
In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
217-18 (CCPA 1978). A termneed not imedi ately convey an
i dea of each and every specific feature of the applicant’s

goods or services in order to be considered nerely

descriptive; it is enough that the term descri bes one
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significant attribute, function or property of the goods or
services. In re Oppedahl & Larson LLP, 373 F.3d 1171

1173, 71 USPQd 1370, 1371 (Fed. Cir. 2004); In re
HUDDL.E, 216 USPQ 358 (TTAB 1982); In re MBAssoci ates,
180 USPQ 338 (TTAB 1973). Wiether a termis nerely
descriptive is determned not in the abstract, but in
relation to the goods or services for which registration is
sought, the context in which it is being used on or in
connection with those goods or services, and the possible
significance that the termwuld have to the average
purchaser of the goods or services because of the manner of
its use. That a term nmay have other neanings in different
contexts is not controlling. 1In re Bright-Crest, Ltd., 204
USPQ 591, 593 (TTAB 1979). Moreover, it is settled that
“[t] he question is not whether soneone presented with only
the mark coul d guess what the goods or services are.

Rat her, the question is whether sonmeone who knows what the
goods or services are wll understand the mark to convey
information about them” |In re Tower Tech Inc., 64 USPQd
1314, 1316-17 (TTAB 2002). See also In re Patent &
Trademark Services Inc., 49 USPQRd 1537 (TTAB 1998); In re
Home Buil ders Association of Geenville, 18 USP@Qd 1313
(TTAB 1990); and In re American G eetings Corporation, 226

USPQ 365 (TTAB 1985).
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The Trademark Exam ni ng Attorney contends that PATCH
is nerely descriptive of applicant’s goods, and relies on
three different argunents to support that contention.

First, she cites to dictionary evidence in the record
defining “patch,” in its noun form as “sonething that
covers or nends: a piece of material used to cover,

»l

strengthen, or nmend a hole in sonething, and as “a piece

of material used to nend a hole or strengthen a weak

poi nt.”?2

She also cites to dictionary evidence defining
“patch,” in its verb form as “repair sonmething with
material: to cover or nend a hole in sonmething or to

strengthen a weak place using cloth or a pasty substance,”?

and as “mend, strengthen or protect by means of a patch.”?
She argues that “patch,” so defined, nerely describes
applicant’s goods because the goods “are used for the

pur pose of nmending and strengthening the ability of the
heart to function.” (Trademark Exam ning Attorney’s bri ef
at 4.) She also notes that applicant, at page 5 of its

brief, states that “[a]pplicant’s heart punp and heart

assi st devices in a sense act as a patch in that they help

MBN Encarta Dictionary.

Conpact Oxford English Dictionary.

MBN Encarta Dictionary.

Conpact Oxford English Dictionary.
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to keep the patient’s heart working,” and she argues that
this statenent essentially is a concession that applicant’s
goods function as a patch and that “patch” therefore is
merely descriptive of the goods.

We disagree. Applicant’s statenent that its goods “in
a sense” act as a patch is not a concession that “patch” is
nmerely descriptive. Rather, we agree with applicant’s
contention that its goods can be deened to be a patch only
figuratively, not literally. This purely figurative
significance of “patch” as applied to applicant’s goods
does not suffice as a basis for finding that “patch” is
merely descriptive, i.e., that it immediately and directly
conveys information about applicant’s goods.

Second, the Trademark Exam ning Attorney cites to
dictionary evidence of record which defines “patch” as a
“cover for wound: a piece of material used to cover a
wound, ”® as well as to excerpts of articles obtained from
the NEXI S database which refer to a nedical procedure
i nvol ving a patch of tissue (from human and/ or ani mal
cells) used to patch a hole in the heart or to nend damaged
heart tissue. Representative exanples of these excerpts

i nclude the foll ow ng:

®> MBN Encarta Dictionary.
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Jessica, who is only 3 years old, has very
few brui ses after a nedical procedure that
inserted a patch to cover a hole in her heart -
all w thout open-heart surgery. Doctors found
the hole in her heart — called an atrial septal
defect — when she was 2 years ol d.

The patch, which |ooks |like a small, coiled
white flower blossom is made of a special type
of Gore-Tex material used for nedical purposes.
Unlike its predecessor, which was nmade nostly
of wire, the new patch is nmade of Gore-Tex and
less wire, so it’s nore flexible and adaptabl e
to the heart nuscle tissues. :

Doctors such as Javois place a catheter — a
thin, flexible tube — into the largest vein in
the leg to carry the patch to the heart, where
it is placed to cover the hole.

(Chi cago Sun Tinmes, My 30, 2003);

...Melanie rallied enough that the
cardi ol ogi sts decided the tinme had cone for
i mredi ate surgery to patch her heart. By
closing the hole, it would decrease the anount
of blood flow ng to her |ungs, which was
already three tinmes as nuch as it should have
been. ...
(The Tinmes (Al bany, NY), Novenber 18, 1994);

The recipe for growing a patch of heart
tissue in the bioreactor begins with 54 mllion
or so individual mammalian heart cells.

It takes about one week for the bioreactor
to produce a patch of tissue 5 mmin dianeter
and a nere 0.10 mmthick. The heart tissue
patch acts just |like real heart tissue and
beat s spont aneously.

(Aer ospace Anerica, July 2002); and

HEADLI NE: Local Bioengineers Want to Build
Patch for Heart

BODY: Local scientists are working on a
ti ssue engi neering project that could one day
all ow doctors to repair a damaged heart with a
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bi oengi neered bl ood vessel or a patch of
cardi ac nuscl e.

To make the engi neered bl ood vessels and
heart patches, the researchers have created a
bi odegr adabl e pol yner “scaffold” that is
fl exi bl e and porous. :

The chal l enge is that the cardi ac patch
shoul d be able to contract with the healthy
heart muscl e and repl acenent bl ood vessel s
shoul d be able to dilate and constrict |ike the
real thing.

The researchers have been working with a
patch that’s about a third of an inch w de and
aimto be testing a quarter-sized patch in
| arge animal studies by the end of the five-
year grant period. It could ultimtely be used
to strengthen scarred, nonfunctioning areas of
heart muscl e that have been damaged by a heart
attack. ...

(Pittsburgh Post-Gazette, August 5, 2003).

These articles do not support a finding that “patch”
is nerely descriptive of applicant’s goods. There is no
evidence in the record fromwhich we m ght concl ude that
applicant’s goods, as identified in the application, are,
or involve, tissue patches of the type nentioned in these
articles.

The Trademark Exami ning Attorney’s third argunment in
support of her contention that “patch” is nerely
descriptive of applicant’s goods is based on dictionary
evidence in the record which defines “patch” as “drug-

i npregnated material: a piece of material inpregnated with

a drug and worn on the skin to allow the gradual absorption
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of the drug - a nicotine patch,® and as “an adhesi ve piece

of drug-inpregnated material worn on the skin so that the

n7

drug nmay be gradual |y absorbed. She also cites to the

followi ng NEXIS evidence show ng this usage of the term

You’ ve heard of the nicotine patch for
snokers? The estrogen patch for nenopausal
wonen? The nitroglycerine patch for heart
patients? Now there’s an anti-winkle patch.
(The Vancouver Sun (British Colunbia), August 1,
1998) ;

... Al za makes what it calls drug-delivery
patches — smal | adhesive patches worn by the
patient that work |ike an intravenous i nfusion,
but without the needle. The patches consist of
a thin systemof |ayered nenbranes: an
i nper neabl e backing, a mnute drug reservoir, a
rate-controlling nmenbrane and an adhesive
surface that keeps the patch on the skin.

And Al za’s popular Transderm Nitro, a patch
for heart patients, is being challenged by a
sim lar product from Key Pharnaceuticals Inc.,
of Mam.

(PC Week, March 18, 1986).

Finally, she cites to the followi ng dictionary definitions
of “percutaneous”: “passed, done, or effected through the

118

skin, and “perforned through the skin, as injection of

radi opaque material in radiological exam nation, or the

® MBN Encarta Dictionary.

" Conpact Oxford English Dictionary.

8 The American Heritage Dictionary of the English Language (4''
ed. 2000).
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renmoval of tissue for biopsy acconplished by a needle. Cf
t ransder mal . " °

Based on this evidence, the Trademark Exam ni ng
Attorney argues that those goods identified in the
application as “percutaneous access devices consisting of a
di sk i npl antabl e beneath the skin for use in transmtting
fluid, air, or electricity through the collar and

attachnments therefor,” although they m ght not be “the
conventional type of ‘patch’ goods, such as the very
commonly known nicotine or birth control type patches,”
nonet hel ess “function exactly the sane as these ot her
pat ches because the goods have the capacity to introduce
substances [including nmedical fluids, i.e., nmedicine] into
t he body via a device under the skin.” (Trademark
Exam ning Attorney’s brief at 4-5.)

We are not persuaded by this argunent. Even assum ng
t hat applicant’s goods identified as a “disk inplantable
beneath the skin” are used or can be used to transmt
medi cine into the body, just as a “patch” does, we cannot
conclude that “patch” merely describes the goods.

Significantly, applicant’s disk is inplanted beneath the

skin; it is not adhered to the skin |like the patches

® Dorland’s Illustrated Medical Dictionary.
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identified in the dictionary and NEXI S evi dence of record.
There is no evidence that nedication delivery devices
i npl anted beneath the skin are called “patches.” It is not
enough, even if true, that applicant’s goods could be used
to deliver nedicines like a “patch” does. On this record,
“patch” has a particular connotation, that of a drug
delivery device that is adhered to the skin, not one which
is inplanted beneath the skin.

In short, we are not persuaded by any of the Trademark
Exam ning Attorney’s three argunents in support of her
contention that “patch” is nerely descriptive of
applicant’s goods. Applicant’s goods do not conprise or
involve a “patch” of the types identified in the evidence
(i.e., a heart tissue patch or a nedication skin patch).
That applicant’s goods mght figuratively be viewed as a
“patch” for the heart does not suffice to render the term
nmerely descriptive of the goods. W find that the termis
at nost suggestive of the goods.

W also find, on this record, that the word BOOSTER i s
at nost suggestive, rather than nerely descriptive, of
applicant’s goods. The Trademark Exami ning Attorney relies

on dictionary evidence showi ng that “booster” is defined as

10
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"10 and she

“sonet hi ng which inproves or increases sonething,
argues that the word is nerely descriptive of applicant’s
goods because the goods “are used to boost the ability of
the heart to work.” (Trademark Exam ning Attorney’s bri ef
at page 6.) W find, however, that this significance of
the word “booster,” as applied to applicant’s goods, is too
vague and generalized to be deened nerely descriptive of
the goods. W note that the record also includes a

reference to a heart “booster punp” in an August 12, 1971

New York Tines Abstracts news article (see infra)

concerning applicant’s goods. W find, however, that this
i sol ated reference does not suffice to establish that
“booster” woul d be perceived today as a nerely descriptive
termin connection with applicant’s goods.

In addition to finding that “patch” and “booster” are
at best suggestive of applicant’s goods, we also find that
t he conposite created by conmbining the two words is
suggestive, not nerely descriptive. “Patch booster” woul d
seemto have two possible grammatically correct
constructions, neither of which appears to nake sense as
applied to applicant’s identified goods. Wether the

conposite is viewed to nean “a patch which boosts,” or is

10 Canbri dge Advanced Learner’s Dictionary (2004).

11
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viewed to nean “a booster for a patch,” the construction is
awkward and does not directly describe applicant’s goods,
whi ch do not involve a “patch” as that termis defined in
the record (i.e., a heart tissue patch or a nedication skin
pat ch).
Finally, we acknow edge that the record includes

evi dence of four instances of use of the designation “patch
booster.” Applicant asserts that each of these instances
of use are in reference to applicant’s goods, and that Dr.
Kantrowtz is a principal of applicant. The instances of
use are as foll ows:

Si nai Hosp, Detroit, drs led by Dr A Kantrowitz

i npl ant permanent, partly mechani cal booster

punp in H Shanks, 63-yr-old man suffering from

congestive heart failure: device, known as

patch booster, was inserted during 5-hr

operation; is air powered and can be used as

long as required; is nmade of silicone rubber

and Dacron, is 6 inches long and 1 % inches

wide and is powered by 8-1b portable driving

unit powered by batteries nmounted on belt

(New York Tinmes Abstracts, August 12, 1971);

H Shanks, recipient of patch booster,
permanent |y i npl anted nmechani cal heart punp,
di es of conplications stemm ng from ki dney
failure, Sinai Hosp, Detroit

(New York Tinmes Abstracts, Novenber 15, 1971

Dr A Kantrow tz says he and his Detroit team
have nodified their partly mechanical heart
device and are preparing 4 persons with chronic

12
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heart disease for inplantation with punp-
controll ed balloon, neeting, NYS Med Soc;

nodi fications foll ow i ntensive study of cause
of death of H Shanks, who recd pernmanently

i npl ant ed nmechani cal heart punp at Sinai Hosp
in Aug ' 71; punp worked, but Shanks died 3 nos
|ater fromkidney failure foll ow ng nassive
doses of antibiotics to counteract chest

i nfection that devel oped as conplication of
surgery; nodifications, designed to elimnate
cause of infection, described; device, known as
pat ch booster, does not replace natural heart;
devi ce descri bed. ..

(New York Tinmes Abstracts, February 17, 1972);

froman online article entitled “The 25 Landnark

‘M| estone’ Papers Published by ASAl O 1955-2003”

(echo. gnu. edu/ bi oni cs/ Toppaper s5. ht m :

| was very fortunate to train with Dr. Adrian
Kantrowtz. Dr. Kantrowi tz pioneered the

devel opment and i nplantation of tenporary and
per manent heart punps — devices that, to date,
have saved many thousands of lives. ... As |
remenber, one afternoon in 1967, Dr. Kantrowitz
called ne and said, “Steve, we're ready to

i nplant the balloon punp in a patient.” ...
Fromits initial clinical use, over 37 years
ago, to its current extensive use of over
100,000 tinmes annually in the US al one, the
bal | oon punp, devel oped and pi oneered by Dr.
Adrian Kantrowitz, remains the first choice
intervention for mechanical circulatory

assi stance. A permanent ball oon punp, (the
experinmental patch booster), was comercialized
as the Cardiovad System and successfully

inpl anted in a nunber of patients.

We are not persuaded that this evidence of use of the

desi gnation “patch booster” in connection with applicant’s

13
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goods, whether considered by itself or in connection with

t he ot her evidence of record, establishes the nere
descriptiveness of the designation as applied to
applicant’s goods. These are isolated instances of use
spread over thirty-five years, and we therefore accord
these articles little or no probative val ue as evi dence of
how t he designation “patch booster” is or would be

percei ved today. Moreover, these instances of use of
“patch booster” are sonewhat nebul ous, to the extent that
they may be the witer’s attenpt to refer to the trademark
of applicant’s specific product, i.e., “known as patch
booster.” If the termwere in fact nerely descriptive as
applied to applicant’s goods or conpetitors’ simlar goods,
we woul d expect to see nore nunerous and nore clearly
descriptive usages of the termin the press and the
literature in the thirty-plus years since the appearance of
the articles quoted above. The paucity of the evidence of
use of the term “patch booster” wei ghs against a finding of
mere descriptiveness.

In summary, we find that the evidence of record does
not support a conclusion that PATCH BOOSTER is nerely
descriptive of applicant’s goods. To the extent that any
doubts m ght exist as to the nere descriptiveness of

applicant’s mark, we resolve such doubts in favor of

14
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applicant and in favor of publication of the mark for
opposition. See In re Gand Forest Holdings Inc., 78
USPQ2d 1152 (TTAB 2006); In re Gand Metropolitan
Foodservice Inc., 30 USPQ2d 1974 (TTAB 1994).

Decision: The refusal to register is reversed.

Bucher, Adm nistrative Trademark Judge, concurring:

| agree that the conbined term PATCH BOOSTER, is not
nmerely descriptive of this device. Since Dr. Kantrowtz
first inplanted a simlar device in a patient wwth term nal
heart failure in 1971, it seens no one else has used this
conbi nation of terns. Nonetheless, those know edgeabl e
about these goods will understand the etynol ogy of each
i ndi vidual word. This left ventricular assist device hel ps
patients with severe chronic congestive heart failure by
permtting the failing heart to work nore effectively -
assisting the circulation by diastolic augnentation. The
patient can turn the device off and di sconnect the external
power source for mnutes or hours. The involved item has
three main parts as set out in the identification of goods.

® In the acconpanying picture one can see illustrated the

15
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i nfl at abl e pol yur et hane bl adder whi ch has

=] =]
1
been sutured to replace an excised portion q |
of the aorta, nmaking it an “aortic patch.” :
m 1
This is a patch in the general sense that it 4
11

‘covers a hole’ nmade by a surgeon in the
| ateral aspect of the descending thoracic aorta. @ This
is a connector through which the patch, or internal portion
of the punpi ng nechani cs, connects to an external power
source. This collar is a percutaneous access device

desi gned to provide a through-the-skin coupling between the
i npl anted, dynam c aortic patch and the external unit.
This is the external drive unit that operates the punp.

As noted by the majority, the word BOOSTER has neani ng
in that this entire device, given its augnmentation
function, appears to serve the patient as a “booster punp.”

However, even if the word PATCH conveys information
about the nature of the inplanted balloon punp portion of
the device, and even if the word BOOSTER conveys
i nformati on about the function of the entire device,
agree with applicant’s alternative position herein, that

when these two arguably descriptive words are conbi ned, the

1 The i nage was taken from applicant’s website and introduced

into the record by the Trademark Exanining Attorney. This author
has added the nunbers 1, 2 and 3 to clarify the three portions of
applicant’s identified device.

16
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conposite appears to be nothing nore than suggestive of the
device. As noted by the mgjority, to the extent we have

doubt, we nust resolve such doubt in favor of applicant.

17



